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Agenda

ᶡ What is the regulatory environment for PFAS?

ᶡ What is the legal responsibility of manufacturers of 
PFAS-containing products for contamination?

ᶡ How can water suppliers use the law to make 
PFAS manufacturers pay?



Many products contain PFAS



How PFAS enters the environment



National Primary Drinking Water Standard (US EPA)

ᶡEPA to finalize limits for PFOA & PFOS in 2023

ᶡWill be first federally enforceable limits

ᶡLikely lower than current 70ppt levels

https://www.saferstates.org/bill-tracker/FilterBills



Latest developments from the EPA

ᶡFaster than: PFAS Strategic Roadmap, EPA's Commitment to Action 2021-
2024:

ᶡ³(3$�ZLOO�VHHN�WR�KROG�SROOXWHUV�DQG�RWKHU�UHVSRQVLEOH�SDUWLHV�
accountable for their actions, ensuring that they assume responsibility 
for remediation efforts and prevent DQ\�IXWXUH�UHOHDVHV�´

ᶡInfrastructure package: $10 billion for testing and clean up of PFAS

ᶡNext step: setting an MCLG - the maximum level of a contaminant 
in drinking water at which no known or anticipated adverse effect
Source: EPA



CERCLA

ᶡJanuary 2022 EPA submitted proposal to 
designate PFOA & PFAS hazardous substances

ᶡFinal rule slated in 2023

Source: AWWA



Biosolids

ᶡ2 states to consistently check sludge and farms for 
PFAS contamination:

ᶡMaine:

ᶡ Some farms shut down due to PFAS-tainted fields, state 
is investigating 700 more

ᶡ $60M fund to help farmers with medical monitoring

ᶡMichigan:

ᶡ Contaminated farmland and beef; growing evidence links 
biosolids to public health problems and contaminated 
drinking water

ᶡFarmer class action suit



Wastewater concerns

ᶡAbility to dispose of biosolids
ᶡSludge contaminated with PFAS cannot be applied to the land, 

which is most popular and most cost-effective method

ᶡIncineration temperature is not high enough to destroy PFAS

ᶡDischarge of PFAS into the receiving streams or bodies of water
ᶡContamination of downstream water systems and the associated 

liability



Regulatory Environment in New England



Agenda

ᶡ What is the regulatory environment for PFAS?

ᶡ What is the legal responsibility of manufacturers 
when their products harm others?

ᶡ How can water suppliers use the law to make 
PFAS manufacturers pay?
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³,I�WKH�SURGXFW�IDLOV�WR�OLYH�XS�WR�WKH�RUGLQDU\�
FRQVXPHU¶V�UHDVRQDEOH�H[SHFWDWLRQV�DV�WR�VDIHW\��
the manufacturer should be liable for the damage 
caused by its product. Even if the chance of injury is 
slight, the burden of any resulting injury should be 
ERUQH�E\�WKH�SDUW\�EHVW�DEOH�WR�EHDU�WKH�ORVV�´

Finn v. G. D. Searle & Co., 677 P.2d 1147, 1166±67 (Cal. 1984).

Product liability principles

´



A product did not perform the way consumers 
expected.

OR

The risks of the design outweigh the benefits of the 
design.

Defective product



It is well settled that a manufacturer 
has duty to warn users of 
foreseeable latent dangers 
associated with ordinary uses of its 
products.

Powell v. Standard Brands Paint Co., 212 Cal. Rptr. 395, 397 (Ct. App. 1985).

Failure to warn liability

´



Failure to warn

The foreseeable risks could have been reduced or avoided by providing reasonable 
instructions or warnings

and

the failure to provide those instructions or warnings makes the product unreasonably 
dangerous.



Agenda

ᶡ What is the regulatory environment for PFAS?

ᶡ What is the legal responsibility of manufacturers when their 
products harm others?

ᶡ How can water suppliers use the law to make PFAS manufacturers 
pay?



³>3)26@�ZDV�DGPLQLVWHUHG�WR�
rhesus PRQNH\V«� The study was terminated 
after 20 days because of the early deaths of 
the PRQNH\V�LQ�DOO�WUHDWPHQW�JURXSV�´௙

³, don't think it is LQ��0¶V�ORQJ-term interest to 
perpetuate the myth that these fluorochemical 
surfactants are ELRGHJUDGDEOH�´

3M Internal Memos, 1979 & 1988

3M knew the risks

´



³>$)))@�LV�ELRGHJUDGDEOH��ORZ�LQ�
toxicity, and it can be treated in 
ELRORJLFDO�WUHDWPHQW�V\VWHPV��« Tests 
and actual use situations have shown 
that animal and aquatic life are not 
DGYHUVHO\�DIIHFWHG�´

3M Marketing Brochure

3M knew the risks

´



Current posture of PFAS litigation

ᶡ AFFF MDL

ᶡStatewide 
cases

ᶡOthers

https://www.saferstates.com/toxic-chemicals/pfas/



Status of AFFF MDL

ᶡ:DWHU�V\VWHP�³EHOOZHWKHU´�FDVHV�
selected

ᶡOther systems who file need 
RQO\�WR�FRPSOHWH�EULHI�³IDFW�VKHHW´�
for now

ᶡGoal is to attempt mass 
resolution ± other cases will be 
VHQW�³KRPH´�IRU�WULDO�



Successful water contamination 
litigation against manufacturers

1,2,3-TCP

Perchlorate

MTBE



The litigation process

The truth

Contingency basis.

Sends the message that public resources are being 
protected.

Experienced lawyers reduce impact on staff.

Sue national PFAS manufacturers.

Concern

Expensive?

Negative public perception?

Burdensome?

Do we need to sue our local 
airports, fire departments, or 
customers?



The litigation process - PFAS

The truth

There were only two domestic manufacturers of PFOA and 
PFOS²3M and DuPont. 

Regulation will likely be in place by the time the case 
reaches a decision point.

Counsel will work with experts to calculate all likely future 
costs, regardless of the status of treatment.

The statute of limitations may be running!

Concern

:H�GRQ¶W�NQRZ�WKH�VRXUFH�

7KH�UHJXODWLRQV�DUHQ¶W�VHW�\HW�

:H�KDYHQ¶W�LQFXUUHG�FRVWV�\HW�

Why not just wait?



About SL Environmental Law Group

ᶡPartners with five other law firms in a PFAS consortium

ᶡChronicled in: Dark Waters (2019), The Devil We Know (2018) and Mann v. Ford (2010)

ᶡRepresents over 40 PFAS clients to-date

ᶡOver 18 years of experience working with public and private water utilities, and city and 
state governments

ᶡFocuses exclusively on water contamination litigation

ᶡHas recovered over $1 billion on behalf of our clients



Please reach out to discuss your options

Ken Sansone, Attorney

(603) 289-3579

ksansone@slenvironment.com

www.slenvironment.com

http://www.slenvironment.com

